
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 5
th

 April 2019 

From:     Acting Executive Director – Economy and 
Infrastructure 

CA10/31 & CA10/32 – APPLICATION TO CORRECT UNIT 

CL68 OF THE REGISTER OF COMMON LAND – BIRKBY 

FELL, MUNCASTER. 

1.0 EXECUTIVE SUMMARY 

1.1 Cumbria County Council is the registration authority for Common Land 
and Town and Village Greens under the Commons Act 2006. 

1.2 Two applications were received from Mark Charleton Thornton (trading 
as JC Thornton & Son) to correct unit No. CL68 of the register of 
Common Land – Birkby Fell, Muncaster. 

1.3 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of common land.  

1.4 A glossary of terms is included as section 8. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all.  

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  

3.0 RECOMMENDATION 

3.1 It is recommended that the Committee accepts the applications for the 
reasons contained within this report and on the specific ground that 
Cumbria County Council as Commons Registration Authority made a 
mistake in 2012 when updating the commons register as a result of an 
application made under the Commons Registration Act 1965.  



 

 

4.0 BACKGROUND 

The Application: 

4.1 On 3rd July 2015 Cumbria County Council, as registration authority for 
common land and town and village greens, received two applications on 
forms CA10 (“the Applications”) under Section 19(2)(a) of the Commons Act 
2006 (“the 2006 Act”) from Mark Charleton Thornton t/a JC Thornton & Son 
(“the Applicant”), for the correction of entries 21 and 22 of register unit CL68 
Birkby Fell, Muncaster. 

4.2 Copies of the Applications are attached at Appendix 1. 

4.3 A right to graze 500 adult sheep and followers, or 50 cows and followers or 
their equivalents, and 4 horses, and the right to cut bracken, furze and take 
sand, gravel and peat on the whole of Birkby Fell (“the Right”), was recorded 
in the register as attached to land at Rougholm Farm at entry 19 of register 
unit CL68. The land to which the rights were attached comprised of 29 whole 
fields amounting to approximately 205 acres. 

4.4 On 24th February 2012 an application numbered 1422 (“the 2012 
Application”) was received from J.C Thornton & Son, which sought the 
“transfer of some rights attached to a recent land purchase. The right to 
graze 81 sheep or 8 cattle”. The 2012 application was made as a result of a 
transfer, regarding land acquisition, which took place on 16th August 2011. A 
copy of the 2012 Application is attached at Appendix 2. 

4.5 The register of common land was amended as a result of the 2012 
Application, with entry 19 being crossed out and replaced by entries 21 and 
22. Entry 21 recorded 81 sheep or 8 cows as being attached to O.S. field 
628 in the trading name of the Applicant. O.S. 628 extends to 75.527 acres 
and represents the land conveyed in the transfer of 16th August 2011. The 
remaining common rights amounting to 419 sheep or 42 cows and 4 horses 
were recorded at entry 22 as attached to the remaining 28 fields of the 
dominant tenement.  

4.6 Copies of the relevant register entries can be found at Appendix 3. 

4.7 The Applicant claims that a mistake was made by Cumbria County Council 
as Commons Registration Authority (“the CRA”), when creating entries 21 
and 22 on 17th April 2012 as a consequence of the 2012 Application. The 
Applicant’s position is that the CRA was bound to verify the 2012 Application 
to ensure that any apportionment was made rateably. The Applicant claims 
that the CRA made a mistake, either by not doing so, or by doing so 
incorrectly, as the Right was clearly not split proportionally when entries 21 
and 22 were created. By the Applicant’s calculations 183 sheep or 18 cows, 
and 1 horse should be proportionally attached to O.S. field 628 in the name 
of the Applicant, and they wish to correct the register to reflect this.  

4.8 Copies of the supporting documentation provided by the Applicant, including 
apportionment calculations, can be found at Appendix 4. 



 

 

4.9 Members may note that the Applicant’s calculations take into account a 
transfer of 1.350 acres of land to a third party which occurred in 1970. 
Originally there were 1000 sheep grazing rights attached to the land, but 500 
of these were severed as a result of an application made in 2004, leaving 
500 still attached to land at entry 19 (this is undisputed). As the third party 
purchased their land pre-severance it stands to reason that they should be 
entitled to an apportionment of rights based upon the full 1000 sheep. The 
Applicant has accounted for this within the apportionment calculations for 
their share of the Right, and the Commons Registration Authority intend to 
address this issue by way of a proposal following the determination of these, 
and any other relevant applications. For the purposes of these applications it 
is sufficient to note that the issue is being looked at and does not materially 
affect the Applications. 

4.10 The Applications were accepted as being duly made on 22nd June 2017 and 
Notices of Application were advertised on 30th June 2017, being placed on 
Cumbria County Council’s website and being sent to all relevant and 
interested parties in accordance with Schedule 7 of the Commons 
Registration (England) Regulations 2014 (“the 2014 Regulations”). Anyone 
wishing to make a representation to the Applications had until 11th August 
2017 to do so in writing.  

4.11 Two representations amounting to objections were received, one from Mr 
Christopher Lasper and the other from Mr & Mrs Dickson, both in the form of 
email letters. The objections were sent to the Applicant for comment and the 
Applicant’s solicitors responded to the objections via an emailed letter on 8th 
September 2017. Copies of the objections and the Applicant’s response are 
attached at Appendix 5 (note that copies of the supporting documents 
referred to in the Applicant’s response can be provided on request and will 
be available for inspection at Committee). 

4.12 Mr Lasper’s Objection 

Mr Lasper’s objection is partially based upon the 1965 Act and associated 
Regulations, however the Applicant’s response correctly points out that 
Section 9 of the Commons Act 2006 had come into effect prior to the 2012 
Application and therefore the 2012 Application was made subject to section 
9 the 2006 Act. 

In any event Mr Lasper argues that a stricter view of what should be 
interpreted as a mistake made by the Commons Registration Authority 
should be adopted. Mr Lasper’s position is that Section 19(2)(a) is only 
concerned with correcting administrative mistakes. This view is partially 
based upon DEFRA’s Explanatory notes on the 2006 Act which I include 
below: 

“ In paragraph (a), a mistake in making or amending an entry in the register 
(including, by virtue of subsection (3), an ambiguous description of, for 
example, rights of common), but only where the mistake was made by the 
authority. Such a mistake may arise, for example, where an error was made 
by the authority in transposing onto the register map a map supplied by an 
applicant for provisional registration of common land, or where in amending 
an entry in the register (for example, on an apportionment under the 1965 



 

 

Act), the authority erroneously added a zero to (or deleted a zero from) the 
number of rights registered ” 

The Applicant’s response states that they do not agree that DEFRA’s 
guidance implies that mistakes should be so narrowly conceived. The 
Applicant’s view is that the examples given are not intended to be exhaustive 
or limit applications to these specific examples, a view which I share. 

4.13 Mr & Mrs Dickson’s Objection 

Mr & Mrs Dickson’s objection is that at the time of the 2012 Application the 
registered owner of the Right only owned a one third share of O.S. field 
number 628. By their calculations this amounted to 25.18 acres of the 75.53 
acre field.  

Indeed, the 81 sheep or 8 cattle which the 2012 Application initially sought to 
register seems to have been based upon only a third of the 75.33 acres 
being included. Subsequent conveyances, including those for land which the 
Dickson’s purchased, also seem to have been based upon only a third of 
O.S. 628 having any rights attributed to it. 

The Applicant’s response is that the whole of O.S. 628 was originally listed 
within the dominant tenement, and not only a part. Therefore, even if the 
applicants at the time of the 2012 Application only owned a third of O.S. 628 
the other 50 or so acres would still have rights attached to them (absent of 
any previous severance), and would still need to be accounted for within any 
apportionment calculations. 

The Applicant also contests that at the time of the 2012 Application they only 
owned a third share of O.S.628. Documents filed with the 2012 Application 
do refer to a third share beneficial interest being acquired by the Applicant 
on the 16th August 2011, but the Applicant contends that they also acquired 
the legal title to the whole of O.S. 628 on the same date, and in any event 
had also already acquired the rest of the beneficial interest prior to that date. 
The Applicant therefore claims that by 16th August 2011 they owned the title 
and had claimed the whole beneficial interest to the full 75.527 acres of O.S. 
628. 

4.14 To ensure a robust and accurate recommendation, the Applicant  was 
offered the chance to make oral representations. Representatives made 
these representations on behalf of the Applicant on the 10th January 2019. A 
summary of these representations can be found at Appendix 6. 

4.15 Following the oral representations received on behalf of the Applicant, and 
an initial assessment of the evidence, we wrote to all other parties, for whom 
a grant or refusal of the Applications would affect their civil rights, offering 
them an opportunity to make oral representations.  

4.16 We wrote to the relevant parties on 21st January 2019, including Mr and Mrs 
Dickson, offering them such an opportunity, but we received no reply. 

4.17 The Law: 



 

 

4.18 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens.  

4.19 The Application is made under Section 19 (2) (a) of the 2006 Act which 
states:  

“19 Correction 
 
(1) A commons registration authority may amend its register of common land 
and town or village greens for any purpose referred to in subsection (2). 
 
(2) those purposes are –  
(a) correcting a mistake made by the commons registration authority in 
making or amending an entry in the register.” 
 

The application of the law to the facts and evidence of the Application: 

4.20 The application complies with the formal requirements as to form and 
content as stipulated in the 2014 Regulations. 

4.21 Following the oral representations it was acknowledged that at the time of 
the 2012 Application the 2006 Act was passed and Section 9 and Schedule 
1 of the 2006 Act were already in force. Section 9(5) states: 

“Where by virtue of any instrument made on or after the day on which this 
section comes into force a right of common to which this section applies fails 
to be apportioned between different parts of the land to which it is attached, 
the instrument is void to the extent it purports to apportion the right otherwise 
than rateably.” 

The register amendment made in 2012 resulted in 16.2% of the grazing 
rights being attached to approximately 36.8% of the dominant tenement. 
Although silent on the matter (of grazing rights), the transfer dated 16th 
August 2011 therefore transferred 75.527 acres of land along with a rateable 
portion of the Right (the rateable portion being 36.8%). The amendment was 
therefore not carried out rateably and it is accepted that a mistake was 
made. 

4.22 In order for the Applications to be successful the Applicant must show that it 
was the commons registration authority that made the mistake when making 
or amending the entry.  

4.23 Although Section 9 and Schedule 1 of the 2006 Act were in force, the 2012 
Application was made under the Commons Registration Act 1965. The 
Commons Registration (General) Regulations 1966, produced in relation to 
the 1965 Act states at 29(6) that the CRA should only make an amendment 
to the register “if it deems the application well-founded”. As Section 9 of the 
2006 Act was in force at the time of the 2012 Application any apportionment 
should have been carried out rateably. The 2012 Application’s request to 
transfer the “right to graze 81 sheep or 8 cattle” in respect of a “recent land 



 

 

purchase” (that land being O.S.628) was clearly not rateable and therefore 
should not have been considered well founded. 

4.24 It is clear from evidence subsequently provided that the Applicant owned the 
entirety of O.S. 628 at the time of the 2012 Application. Despite this, the 
common registration authority’s archived files associated with the 2012 
Application only contain a contract pertaining to a one third share of the 
beneficial interest of O.S. 628. The registration authority wrote to the 
Applicant in 2012 asking for a copy of the Transfer showing the transfer of 
the land on 28th February 2012 (included within Appendix 2). The Officer at 
the time then listed the acts and events leading to the amendment as 
“Transfer dated 16/8/11” upon the front of the cover sheet relating to the 
2012 Application. This transfer related to the whole of O.S. 628 and it is 
reasonable to assume that the Officer at the time had sight of this document. 
Even if the Officer did not have sight of the document they were clearly 
aware of its existence and should have requested a copy to ensure only an 
accurate amendment was made as a consequence of the 2012 Application.  

4.25 In any event the amendment made in consequence of the 2012 Application 
was not rateable and was based upon an application that was not well 
founded. I am therefore of the opinion that the CRA made a mistake by 
amending the register in line with an application that was not well founded.  

4.26 Having established that, in my opinion, a mistake was made by the CRA 
when updating the register as a result of the 2012 Application, I must now 
consider Section 19(5) of the Commons Act 2006. 

4.27 Section 19 (5) states: 

“A mistake in the register may not be corrected in this section if the authority 
considers that, by reason of reliance reasonably placed on the register by 
any person or for any other reason, it would in all the circumstances be 
unfair to do so.” 

4.28 The grant of these Applications and amendment of the register would result 
in fewer rights being registered over the remainder of the dominant 
tenement, including that land in Mr and Mrs Dickson’s possession. Section 
11c of the transfer of registered title (included within Appendix 4 as 
supporting document 8) drafted upon Mr and Mrs Dickon’s purchase of land 
does give a suggested figure of grazing rights, but also stipulates that “if the 
Registrar of Commons shall allocate a lower number of animals to the 
Property then such lower number shall apply”. Other parties therefore had 
some element of forewarning that the grazing quotas listed within any 
transfers were not definitive. 

4.29 I believe that on balance it would be unfair to not rectify an error and leave 
the Applicant with substantially fewer rights than what he is entitled to based 
upon a correctly calculated proportionate apportionment. 

4.30 In my opinion the Applications should therefore be granted as, on the 
balance of probabilities, a mistake was made when amending the register in 
consequence of the 2012 Application, and that mistake can be, at least 
partially, attributed to the CRA. The grant of the Applications would leave 



 

 

fewer grazing rights attached to land in the ownership of other parties, but I 
believe it would be more unfair to not correct the error. In any event the 
grazing figures quoted in subsequent transfer documents do seem to have 
carried a stipulation that the final number was subject to CRA approval. 

 

5.0 Legal Implications 
 
5.1  The Council has a statutory duty to keep a register of Common Land and  

since the implementation of Part 1 of the 2006 Act, has the power to amend  
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this  
responsibility to the Development Control and Regulation Committee. 
 

5.2  In considering the Application, Members must consider all of the evidence  
available to them, and must be satisfied that the evidence shows that each  
aspect of the statutory conditions set out at Section 19 (2) (a) of the 2006 Act  
have been met. The burden of proof in this regard is firmly upon the  
Applicant to provide the required evidence. The standard of proof to be  
applied is the usual civil standard “on the balance of probabilities”, i.e. it must  
be more likely than not. 
 

5.3  The role of this Committee is to reach its own determination on the matters  
of fact and law arising as a result of the Application. It is for Members to  
determine the Application fairly, putting aside any considerations with 
regards to the desirability of how the rights should be distributed. 
 

5.4 Although the recommendation is for the Committee to proceed with 
determination and acceptance of the Applications, the Committee is not 
bound to follow the Recommendation; providing that in reaching its decision 
it applies the correct legal principles and duly considers the evidence. 
Therefore Members are free to accept or reject any of the Recommendations 
in the report. If the members reject the Officer findings and decide either not 
to determine the Applications or to reject the Applications, the Committee 
should set out their reasons at the meeting. 

5.5 All other legal considerations, issues and implications have been addressed 
within the detail of the report. 

 

6.0 Options 

6.1 The Committee may accept or reject the recommendation in whole or in part. 

6.2 If the recommendation is accepted the registration authority will give effect to 
the determination by accepting the Applications and amending the register 
unit CL68 of the register of common land. Entries 21 and 22 would be 
removed and replaced by two new entries, one showing 183 sheep or 18 
cows and 1 horse being attached to O.S. field 628 in the name of the 
Applicant, and the other entry showing the remaining 317 sheep or 32 cows 



 

 

and 3 horses as being attached to the remainder of the land in the name of 
Mr Ian Campbell McWilliam.  

6.3 If the Recommendation is rejected the commons register will remain 
unaltered and entries 21 and 22 would remain live with the Applicant only 
being entitled to 81 sheep or 8 cows. 

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the common land or village green register is a legal 
decision and is not a matter of policy or discretion. 

 

7.0 Conclusion 

7.1 I am of the opinion that the Applications have been validly made. From the 
evidence initially submitted by the Applicant it was clear that, in my opinion, 
a mistake had been made when updating commons register CL68 in 
consequence of the 2012 Application as the apportionment of the right was 
not carried out proportionally. 

7.2 After further submissions and oral representations I am satisfied that this 
mistake can be attributed, at least partially, to the registration authority, who 
had a duty to make sure the 2012 Application was well founded before 
updating the register.  

7.3 It is recommended that this Committee resolves that the Applications are 
granted and the register of common land amended to correct the mistake. 
The Applicant’s share of the right will increase, reducing the number of rights 
attached to the remaining portion of the dominant tenement in line with the 
figures given at 6.2 of this report. 

 

8.0 Glossary of terms 

Appendant right – an ancient right to graze on common land animals which 
were used to plough and manure arable land. Attached to arable land.  

Appurtenant right – a right to graze animals on common land which is 
attached to grazing land and/or buildings, usually a farm. When the land 
changes ownership, the right passes with the land. 

Right in gross – a right of common which is not attached to any land and is 
held by an individual as a personal right. 

Apportionment – a division of a right of common when the land to which it 
is attached (e.g. farm) is divided into multiple lots. The right of common is 
divided proportionately between each lot. 

Dominant Tenement – the land to which a right of common is attached (eg. 
farm). 



 

 

Servient Tenement – the land over which a right of common is exercisable, 
i.e common land or a town or village green. 

Levancy and couchancy – the principle which determined the number of 
grazing livestock allowed on the common by reference to the capacity of the 
dominant tenement to feed stock over the winter months. E.g. if a farm could 
sustain a certain number of sheep over the winter months, then the owner of 
the farm could graze that number of sheep on the common in the summer. 

Severance – an act which destroys the attachment of a right of common to 
land upon which the right becomes a right in gross. Severance occurs when 
the land to which a right is attached is sold but the right is reserved by the 
previous owner or when the right is sold separately from the land to which it 
was attached. Severance is prohibited from 28 June 2005.    

 
 

Angela Jones 
Acting Executive Director – Economy and Infrastructure 
19th March 2019 

 

 
  
 
 
APPENDICES 
 
Appendix 1 – Application forms  
Appendix 2 – The 2012 Application 
Appendix 3 – Relevant register entries 
Appendix 4 – Supporting documentation provided by the Applicant 
Appendix 5 – Objections and subsequent response from the Applicant 
Appendix 6 – Summary of oral representations 
 
 
 
IMPLICATIONS 
 
Staffing: None 
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications. 

Property: None 
Electoral Division(s): Bootle 
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals. 



 

 

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 

 
No previous relevant decisions 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny 
 
 
BACKGROUND PAPERS 
 

Commons Act 2006 
Commons Registration (England) Regulations 2014 
Common Land: Guidance to Commons Registration Authorities and Applicants 
2015. 
Commons Registration Act 1965 
Commons Registration (General) Regulations 1966 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Contact: Jason Weatherill, 01228 221028, jason.weatherill@cumbria.gov.uk 
 

 


